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Abstract |

Legal Analysis on the Balances of Interests between
the Right Holders and the Users under Political Parody
in Relation to Copyright and Defamation Charge.

Sinha Kang

Political parody is to criticize the politician by illustration of ridicule. So, it
may cause the parodist to charge defamation. However, Political parody, which
generates public consensus, has important role in a democratic society. On the
other hand, if society allows the free creation of parodies, copyright holders
will lose their interest. So, a solution will balance the interests of the
copyright holder and the parodist.

The Court in Korea determined whether a parody infringes the copyright
holder by interpreting Article 28 of the Copyright Act which is about the
standard of citation use before formulating the article § 35-3 of Copyright.
However Korea codified § 35-3 of Copyright as a fair use doctrine in
accordance with the Korea-U.S.A. free trade deal. So, Above two clauses are
different standards whether a parody permit.

In addition, we need to treat the political parody differently from the other
defamation. This is because the parodist knows that readers discriminate
parody whether it is true or false. To determine whether the parody is illegal
or not, you should find out whether the parodist induced the rational readers
to believe the false statement or not.

The courts and scholars in the United States of America assert that the
idea/expression dichotomy, fair use doctrine and copyright term keep copyright
in line with the freedom of speech. But, due to increasing of the copyright
term and the expanding of copyright, commentators suggest that the copyright
do not solve the conflict of both competing interests under the Copyright
system. In these instances, the parodist can be protected by invoking the
constitutional guarantee of freedom of expression. The conflicts that arise

between right holders and the freedom of expression must be resolved by
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balancing both competing interests.

If the parodist have to give defamation charges easily, people are refrained
from publishing their opinions because of chilling effect. It disturbs to
complete the democratic society in the condition of diverse opinions. In order
to balance freedom of speech and protection of reputation, we must apply

different tests whether the political parody is a direct type or a vehicle type.
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